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O R D E R 
 

PER S. BALAKRISHNAN, Accountant Member : 
 

 The captioned appeal is filed by the Revenue against the 

order of the Ld. Commissioner of Income Tax (Appeals), National 
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Faceless Appeal Centre, Delhi [CIT(A)-NFAC] in DIN & Order No. 

ITBA/NFAC/S/250/2022-23/1043719856(1), dated 4/7/2022 

arising out of the intimation passed U/s. 143(1) of the Income 

Tax Act, 1961 [the Act] for the AY 2019-20. 

 
2. Briefly stated the facts of the case are that the assessee has 

filed its return of income on 31/10/2019 admitting a total 

income of Rs.12,81,68,235/-. The assessee claimed foreign tax 

credit of Rs. 2,83,87,928/- while filing the return of income but 

has not filed Form-67 as prescribed under Rule 128(9) of the IT 

Rules, 1962. Thereafter, the return was summarily processed by 

the CPC Bangalore wherein the CPC disallowed the assessee’s 

claim of relief U/s. 90 / 90A of the Act with regard to foreign tax 

credit. Subsequently, the assessee filed the Form-67 online but 

the CPC Bangalore did not consider the same and passed the 

intimation U/s. 143(1) of the Act on 13/02/2021 wherein the Ld. 

AO invoked the provisions of Rule 128(9) of the IT Rules, 1962 

and disallowed the foreign tax credit amounting to Rs. 

2,83,87,928/- for non-filing of Form-67 before the due date of 

filing of the return of income U/s. 139(1) of the Act. Aggrieved by 

the order of the Ld.AO, the assessee filed an appeal before the 

Ld. CIT (A)-NFAC. On appeal, the Ld. CIT(A)-NFAC discussed the 
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issue at length vide paras 6.1, 6.2 & 6.3 of his order and directed 

the Ld. AO to accept Form 67 with regard to the relief sought by 

the assessee and allowed ground raised by the assessee. While 

granting relief to the assessee, the Ld. CIT(A)-NFAC relied on 

various decisions as mentioned in paras 6.2 and 6.3 of his order.   

Aggrieved by the order of the Ld. CIT(A)-NFAC, the Revenue is in 

appeal before the Tribunal by raising the following grounds of 

appeal: 

“1. The order of the Ld. CIT(A) is erroneous both on facts 
and in law. 

 
2. The Ld. CIT(A) erred in deleting the disallowance of 

claim U/s. 90 of the IT Act to the tune of Rs. 
2,83,87,928/- for AY 2019-20 even though the 
assessee had not f iled Form-67. 

 
3. The Ld. CIT(A) erred in observing the eligibility of the 

claim U/s. 90 of the Act with reference to the Rule 
128(9) of the IT Rules wherein it was clear that the 
Form 67 shall be  the return of income under sub-
section (1) of section 139 of the Act. 

 
4. The appellant craves leave to add or delete or amend 

or substitute any ground of appeal before and / or at 
the time of hearting of appeal.” 

 

3. In this appeal, the only issue raised by the Revenue vide its 

grounds of appeal is with respect to the allowance of Foreign Tax 

Credit where the assessee has filed Form-67 belatedly. At the 

outset, the Ld. DR while fully supporting the order of the Ld. AO 

relied on the decision of this Bench of the Tribunal in the case of 
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Muralikrishna Vaddi vs. ACIT in ITA No. 269/Viz/2021 (AY 2018-

19), dated 14/6/2022. The Ld. DR vehemently argued that since 

Form-67 was filed belatedly, the Foreign Tax Credit should not be 

allowed to the assessee. 

 
4. Per contra, the Ld. AR argued that debatable disallowances 

cannot be made through intimation U/s. 143(1) of the Act.  It was 

further submitted by the Ld. AR that the assessee filed its return 

of income on 31/10/2019 being the extended due date for filing 

of return of income for the AY 2019-20 by claiming Foreign Tax 

Credit of Rs. 2,83,87,928/-.  Further, the Ld. AR submitted that 

the assessee has filed its Form-67 on 17/2/2021. The Ld. AR 

further submitted that Form-67 even though filed belatedly, it 

was filed before the passing of intimation U/s. 143(1) of the Act 

by the CPC, Bangalore. The Ld. AR referred to the Intimation 

U/s. 143(1) of the Act wherein the date of order is mentioned as 

13/3/2021. It was further submitted that there was a delay in 

obtaining the Foreign Tax Credit Certificate from Nepal Tax 

Authorities and hence the assessee could not file Form-67 within 

the time as prescribed under Rule 128(9) of the IT Rules, 1962. 

The Ld. AR further submitted that Article 23 of the DTAA between 

India and Nepal provides relief to the taxes paid outside India.  
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The Ld. AR relied on the Notification issued by the Central Board 

of Direct Taxes [CBDT] dated 18/8/2022.  The Ld. AR therefore 

pleaded that filing of Form-67 is only a procedural aspect and 

can be considered as a directory in nature and not mandatory for 

claiming the Foreign Tax Credit.  He therefore pleaded that the 

order of the Ld. CIT(A)-NFAC be upheld. 

 
5. We have heard both the sides and perused the material 

available on record as well as the orders of the Ld. Revenue 

Authorities.  In the instant case, admittedly the return of income 

for the AY 2019-20 was filed on 31/10/2019 being the extended 

due date for filing of the return of income for that assessment 

year.  In the impugned Intimation U/s. 143(1) of the Act passed 

on 13/3/2021 and the written submissions filed by the Ld. AR, 

we find that Form-67 was submitted on 17/2/2021.  There is no 

dispute on the fact that Form-67 has been filed before the 

generation of Intimation U/s. 143(1) of the Act.  It is pertinent to 

mention here that under the similar facts and circumstances, 

recently the Hon’ble Madras High Court in the case of 

Duraiswamy Kumaraswamy vs. The Principal Commissioner of 

Income Tax – 8, Chennai and others in W.P.No.5834 of 2022 and 
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W.M.P.Nos.5925 and 5927 of 2022, dated 06.10.2023 has held as 

under: 

 “8. ....... 
 
9. ....... 
 
10. According to the learned counsel appearing for therespondent, the 

procedure under Rule 128 is mandatory and cannot be considered 
as directory in nature. The petitioner hasfiled his return including 
his Kenya income along with his IndianIncome tax and claimed the 
benefits of FTC. However, thepetitioner would submit that it is not 
mandatory. The Rule cannotmake anything mandatory and it can 
be directory in nature, thattoo before the Assessment, the claim to 
avail the benefits of FTC isfiled. Therefore, it would be the amounts 
to due compliance underthe Act. The petitioner referred to the 
Judgment of the Hon'bleSupreme Court in the case of Commissioner 
of Income-Tax,Maharashtra v. G.M.Knitting Industries (P) Limited in 
CivilAppeal Nos.10782 of 2013 and 4048 of 2014 dated 
24.06.2015,wherein it was held that Form 3AA is required to be 
filed alongwith the return of income to avail the benefit and even if it 
is notfiled, but the same is filed during assessment proceedings 
butbefore the final order of assessment is made that would amount 
tosufficient compliance. 

 
11. The law laid down by the Hon'ble Apex Court inCommissioner of 

Income-Tax, Maharashtra v. G.M.KnittingIndustries (P) Limited in 
Civil Appeal Nos.10782 of 2013 and 4048of 2014 dated 
24.06.2015, which was referred above, would besquarely 
applicable to the present case. In the present case, thereturns were 
filed without FTC, however the same was filed beforepassing of the 
final assessment order. The filing of FTC in terms ofthe Rule 128 is 
only directory in nature. The rule is only for theimplementation of 
the provisions of the Act and it will always be directory in nature. 
This is what the Hon'ble Supreme Court hadheld in the above cases 
when the returns were filed without  furnishing Form 3AA and the 
same can be filed the subsequent tothe passing of assessment 
order. 

 
12.  Further, in the present case, the intimation under Section143(1) was 

issued on 26.03.2021, but the FTC was filed on02.02.2021. Thus, 
the respondent is supposed to have provided thedue credit to the 
FTC of the petitioner. However, the FTC wasrejected by the 
respondent, which is not proper and the same is notin accordance 
with law. Therefore the impugned order is liable tobe set aside. 

 
13.  Accordingly the impugned order dated 25.01.2022 is setaside. 

While setting aside the impugned order, this Court remitsthe matter 
back to the respondent to make reassessment by takinginto 
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consideration of the FTC filed by the petitioner on 02.02.2021.The 
respondent is directed to give due credit to the Kenya incomeof the 
petitioner and pass the final assessment order. Further, it ismade 
clear that the impugned order is set aside only to the extentof 
disallowing of FTC claim made by the petitioner and hence, thefirst 
respondent is directed to consider only on the aspect ofrejection of 
FTC claim within a period of 8 weeks from the date ofreceipt of copy 
of this order.” 

 

6. In the instant case, Form-67 was filed on 17/2/2021 while 

the intimation U/s. 143(1) was passed on 13/3/2021. The facts 

of the case decided by the Hon’ble Madras High Court (supra) are 

squarely applicable to the facts of the instant case. We therefore 

respectfully following the decision of the Hon’ble Madras High 

Court (supra), find no infirmity in the order of the Ld. CIT(A)-

NFAC and accordingly the grounds raised by the Revenue 

deserves to be dismissed. The case relied on by the Ld. DR in the 

case of Muralikrishna Vaddi vs. ACIT (supra), the facts are 

distinguishable and hence not considered. 

 
7. In the result, appeal filed by the Revenue is dismissed. 

 
8. With respect to C.O. No. 29/Viz/2023, we find that the 

assessee has raised seven grounds in its cross objections. 

Ground No.1 & 2 raised by the assessee are supportive in nature 

to the decision of the Ld. CIT(A)-NFAC. The other five grounds are 
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legal in nature and since the appeal is adjudicated in favour of 

the assessee, these grounds are not adjudicated.   

 
9. In the result, appeal filed by the Revenue is dismissed and 

the Cross Objection filed by the assessee is disposed of as 

mentioned herein above. 

 
Pronounced in the open Court on 28th February, 2024. 
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